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IN THE SUPREME COURT OF THE STATE OF UTAH

ELMER LEE PHILLIPS and
NILDA PHILLIPS
Plaintiffs-Appellants.
Supreme Court No. 20873

-vsDR. J. A. SMITH, JR.,
UNIVERSITY MEDICAL CENTER,
and JANE DOES NO. 1-5
Defendants-Respondents.

PLAINTIFFS' AND APPELLANTS' BRIEF

STATEMENT OF ISSUES
The issues presented by the appeal are:
1.

Do the opposing Affidavits of Mr. Deamer, Mr. Lybbert,

and Mrs. Phillips, show disputed issues of material facts which
preclude the granting of a summary judgment.
2.

Should the charging lien of Mr. Deamer for attorney's

fees be determined on motion in a summary

proceeding or should

the lien be the subject of a separate action.
STATEMENT OF THE CASE
This is

an action

wherein respondent Law Firm obtained a

judgment on motion and without trial for attorney's

fees.

The

Law Firm filed Affidavits claiming the existence of a contingent
fee contract with appellants Mr. and Mrs. Lee Phillips. Appel-

lants filed counter-affidavits disputing the following facts:
1.

The

Employment

Agreement

had

not

been

fulfilled.
2.

The Law

Firm had

been properly terminated

prior to filing a Complaint in the matter.
3.

No recovery or settlement had been achieved
by the Law Firm prior to termination.

The District Court considered the Affidavits
allowing a

trial or

and, without

evidentiary hearing, granted judgment for

$13,314.78 in favor of the Law Firm.
DISPOSITION IN THE LOWER COURT
On February 25,
attorney, Brian

1985,

C. Harrison,

and the University Medical
Lybbert, to

Mr.

and

Mrs.

Phillips

by their

appeared in Court with Dr. Smith

Center

by

their

attorney, Merlin

dismiss a medical malpractice lawsuit, the parties

having reached a settlement agreement on February 4, 1985.
The respondent Law Firm of Ungricht, Randle &
appeared at

said hearing

Deamer also

and filed an Entry of Appearance and

Motion for Order Enforcing Attorney's Lien and Order

for Dist-

ribution.
Appellant cited the case of Midvale Motors v. Saunders 442
P.2d 938 (1968) and argued

that

an

attorney's

charging lien

should not be decided on motion, but should be the subject of a
separate action.
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The

lower

Court

counter-affidavits.

granted

appellant time to time to file

Said Affidavits were filed.

Based upon the record and without
the Court

granted a

Judgment to

an evidentiary hearing,

the Law

Firm in

the sum of

$13,314.78.
Appellants filed a Motion for a New Trial or in the Alternative to Amend Judgment and the lower Court denied said motion.
RELIEF SOUGHT ON APPEAL
Appellants

seek

an

order

of

this

Court reversing the

Judgment granted below and remanding the same for an evidentiary
hearing.
STATEMENT OF FACTS
1.

On

January

Mrs. Phillips)
law

firm

of

9f

1984, Plaintiffs-Appellants (Mr. and

entered into
Ungricht,

an Employment

Randle

Agreement with the

& Deamer, whereby they agreed

to pay to the Law Firm "one-third of amount recovered and value
less

costs

advanced"

for

their

representation in a medical

malpractice action for Mr. Phillips (Page 67 - Record on Appeal
and Addendum Exhibit C).
2.

The employment

agreement further provided "I request

that my attorneys not settle nor compromise this matter without
my express

approval" (Page

67 - Record on Appeal and Addendum

Exhibit C ) .
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3.

Various settlement

25, 1984, Merlin
and University

Lybbert,

the

Medical Center,

speciTically stated:
a settlement

negotiations ensued,
attorney
made an

for

Dr.

and on June
J.A. Smith

offer to settle which

"It will require about one week to process

draft after receiving notification of acceptance"

(Pages 50-51 - Record on Appeal).
4.

Mr. and Mrs. Phillips

rejected the

settlement offer

of June 25, 1984 (Pages 82-83 - Record on Appeal).
5.

The

Law

Firm

of

Ungricht, Randle & Deamer, having

discussed the dissatisfaction of Mr. and

Mrs. Phillips, agreed

that they (Phillips) had the option of terminating the Law Firm's
representation (Pages 59-61 - Record on Appeal).
6.

On June

25, 1984, Mr. and

Mrs. Phillips terminated

the Law Firm (Page 83 - Record on Appeal).
7.

At the

time the

Law Firm

was terminated, no action

had been commenced by way of filing a Complaint as
Rule 3(a), Utah Rules

required by

of Civil Procedure (Page 83 - Record on

Appeal).
8.
Brian C.

Mr.

and

Mrs.

Harrison, on

medical malpractice

Phillips

retained

present

counsel,

or about July 25, 1984 to prosecute the

action

against

Dr.

J.A.

Smith

and the

University Medical Center (Page 83 - Record on Appeal).
9.

Brian C. Harrison, on behalf of Mr. and Mrs. Phillips,

filed a Complaint and Summons in

the District

17, 1984 (Page 2 - Record on Appeal).
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Court on August

10.

Dr.

J.A.

Smith

and

University Medical Center were

served sometime after August 17, 1984 with a copy of the Summons
and Complaint (Page 30 - Record on Appeal).
11.

Mr.

and

Mrs.

Phillips

and

Dr. J.A. Smith and the

University Medical Center entered into a Release and Settlement
Agreement on February 4, 1985 (Page 94 - Record on Appeal).
12.

The parties scheduled a hearing with the Third District

Court on February 25, 1985 at the hour

of 1:15

p.m. to obtain

an Order of Dismissal, the parties having previously executed a
Release and Settlement Agreement (Page 94 - Record on Appeal).
13.

On February 25,

of Ungricht,

Randle &

1985

at

1:30

Deamer filed

p.m.,

the

Law Firm

an Entry of Appearance, a

Motion for Order Enforcing Attorney's Lien on Settlement Proceeds,
and for an Order of Distribution (Page 62 - Record on Appeal).
14.

The

District

Law Firm and allowed the
Mr. and

Mrs. Phillips

Court

considered the arguments of the

filing

of

and thereafter

responsive

Affidavits by

granted Judgment to the

law firm in the sum of $13,314.78 (Page 100 - Record on Appeal).
SUMMARY OF ARGUMENTS
The Affidavits of Mrs. Phillips, Mr. Lybbert, and
Firm's letter

of June

15, 1985

show that

material issues of

fact d£ exist with respect to:
1.

Fulfillment of the Employment Agreement.

2.

Proper termination of the Employment AgreePage 5

the Law

ment.
3.

The existence of a settlement agreement.

As a result, the lower Court should not have treated the Law
Firm's motion as a summary judgment matter and granted the same.
Under the case of Midvale Motors, the proper procedure for
enforcing a lien for attorney's fees would be to file a separate
action.
a

Such an action must establish an enforceable contract,

fulfillment

pay.

of

the

contractual obligations, and a duty to

These matters require an evidentiary hearing.
ARGUMENT

I.

THE AFFIDAVITS AND PLEADINGS SHOW GENUINE ISSUES OF MATERIAL

FACT WHICH PRECLUDE THE GRANTING OF SUMMARY JUDGMENT.
The Affidavits

of Mr. Deamer, representing the respondent

Law Firm, assert in part:
1.

The Law Firm was

employed

to

prosecute a

medical malpractice claim (Page 65 - Record
on Appeal).
2.

The Law Firm

obtained

a

settlement which

was accepted (Page 65 - Record on Appeal).
3.

The

Law

Firm

fulfilled

its

Employment

Agreement (Page 66, Record on Appeal).
The Affidavits of Mrs.

Phillips and

Mr. Lybbert

file, show, in part:
1.

Specific

approval

was
Page 6

required to settle

and the

the case.

(Page 82 - Record on

Appeal and

Appendix Exhibit A ) .
2.

No

settlement

offer

was accepted.

(Page

83 - Record on Appeal).
3.

Mr.

and

with

Mrs.

the

Phillips

Law

Firm's

Employment Agreement

were dissatisfied
performance

(Page 83

of the

- Record on

Appeal).
4.

The Law Firm, on June 15, 1985, offered Mr.
and Mrs. Phillips the option of terminating
their employment (Page 60 - Record on Appeal).

5.

The

Law

Firm

1985, prior

was

to

any

terminated on June 25,
settlement agreement.

(Pages 83-85 - Record on Appeal).
6.

The Complaint was filed by the new law firm
on August

17, 1985.

(Page

83, Record on

Appeal)
1.

A

settlement

agreement

February 4, 1985.

was

achieved

(Page 83-85,

on

Record on

Appeal)
The foregoing

Affidavits and records on file in this case

show that material issues of fact exist, which

are in dispute,

and which require an evidentiary hearing.
The

record

shows

that

the

lower Court treated the Law

Firm's Motion for Order Enforcing Attorney's
Page 7

Lien as

a motion

for summary judgment.

Accordingly, great care should have been

taken that the adverse party had a fair

opportunity to present

their contentions.
In the

case of Reliable Furniture Company v. Fidelity and

Guarantee Insurance Underwriters, Inc., 398 P.2d 685 (1965), the
Court stated:
The Court should take care to see that the
party adversely affected has a fair opportunity to present his contentions against
precipitant action which will deprive him
of that privilege.
His contentions as to
the facts should be considered in the light
most favorable to him, and only if it
clearly appears that he cannot establish a
right to recovery under the law should
action be taken; and any doubts which exist
should be resolved in favor of affording
him the privilege of a trial.
In a similar case, Holbrook Company v. Adams, 542 P.2d 191
(1975), the Court stated:
...It only takes one sworn statement under
oath to dispute the averments on the other
side of the controversy and create an issue
of fact. ...it is not the purpose of the
summary judgment procedure to judge the
creditability of averments of parties, or
witnesses, or
the weight of evidence.
Neither is it to deny parties the right to
a trial to resolve disputed issues of fact.
Its purpose is to eliminate the time, trouble,
and expense of trial when upon any view
taken of the facts as asserted by the party
ruled against, he would not be entitled to
prevail. Only when it so appears, is the
Court justified in refusing such a party
the opportunity of presenting his evidence
and attempting to persuade the fact trier
to his views.
Conversely if there is any
dispute as to any issue, material to the
settlement of the controversy, the summary
judgment should not be granted.
Page 8

Finally, in

the case

of Singleton v, Alexander, 431 P.2d

126 (1967), the Court stated:
It will be noted that a summary judgment
can be granted only when it is shown that
there is no genuine issue as to any material
fact and that the moving party also is
entitled to judgment and is a matter of law
under those facts. The Court cannot consider
the weight of testimony or the credibility
of witnesses in considering a motion for
summary judgment.
He simply determines
that there is no disputed issue of material
fact and that as a matter of law a party
should prevail.
The lower

Court should have considered the opposing Affi-

davits and evidence on file and allowed appellants an evidentiary
hearing.

Denial

of

said hearing under the circumstances of

this case was error.
II.

A CHARGING LIEN FOR ATTORNEY'S FEES SHOULD NOT BE DETERMINED

ON MOTION BUT SHOULD BE THE SUBJECT OF A SEPARATE ACTION.
In the

case of

938 (1968), the Court

Midvale Motors, Inc. v. Saunders 442 P.2d
discussed the

appropriate procedure and

rules as they relate to the enforcement of an attorney's charging
lien.
In that case, an attorney who had been terminated attempted
to

enforce

Court.

an

attorney's

lien

by

filing a motion with the

The Court held that:
We think the better rule, in the absence of
special circumstances requiring a contrary
holding to prevent injustice, is to require
counsel to bring a separate action against
his client to determine the amount of his
Page 9

fee, and to foreclose his charging lien if
any he has.
In the instant case,

the Law

Firm had

a contingency fee

contract with Plaintiffs prior to their termination.
Midvale case, the appropriate procedure for the Law

Under the
Firm would

have been to file a separate action against Mr. and Mrs. Phillips
to determine the amount of the fee, if

any, to

which they are

entitled.
The Midvale Motors case also construed §78-51-41 Utah Code
Annotated, 1953 as amended which provides in part as follows:
The compensation of an attorney and counselor
for his services is governed by agreement,
express or implied, which is not restrained
by law. From the commencement of an action,
or the service of an answer containing a
counterclaim, the attorney who appears for
a party has a lien upon his client's cause
of action or counterclaim, which attaches
to a verdict, report, decision, or judgment
in his client's favor and to the proceeds
thereof in whosoever hands they may come,
and cannot be affected by any settlement
between the parties before or after judgment.
In this case, although the Law Firm did enter into negotiations

with

the

Defendants,

and

also

prepared a Notice of

Intent to Commence Action, the action was not commenced.
Rule 3(a) of the Utah Rules of Civil Procedure provides as
follows:
A civil action is commenced (1) by filing a
complaint with the Court, or (2) by the
service of a summons.
No Complaint
the Law Firm was

or Summons
terminated,

was filed in this case, and when
they

Page 10

so

advised

Mr.

and Mrs.

Phillips.
At

the

time

the

Law

Firm

report, decision, or judgment had

was terminated, no verdict,
been

retained

in

favor of

Mr. and Mrs. Phillips.
The

Employment

Agreement

which was executed between Mr.

and Mrs. Phillips and the Law Firm provided in part:
I agree to pay my attorneys for the above
legal services as follows: retainer, $500
for costs, one-third of amount recovered
and value less costs advanced.
The

foregoing

clause

provides

that

receive one-third of the amount recovered.

the Law Firm would
At no time prior to

termination had the Law Firm recovered anything for Plaintiffs.
The foregoing Employment Agreement also provided as follows:
...I request that my attorneys not settle
or compromise this matter without my express
approval.
The last

settlement offer

Law Firm attempted

to

obtain

was dated
a

written

June 25, 1984. The
acceptance

of said

offer, but said acceptance was refused by Mr. and Mrs. Phillips.
At the time Mr. and

Mrs.

Phillips

terminated

the

Law Firm,

there was no obligation to pay any sum of money to Mr. and Mrs.
Phillips.
and the

The settlement

University Medical

and Mrs. Phillips occurred

agreement which

obligated Dr. Smith

Center to pay a certain sum to Mr.
on February

4, 1985,

nearly eight

months after the Law Firm was terminated.
As a

general rule, liens are allowed in many areas of the

law, and in most statutory provisions, the lien requires perfecPage 11

tion, and the timely filing of a lawsuit to enforce the lien.
It would

be indefensible for the law to allow an attorney

to file a lien and obtain judgment thereon without the opportunity
being given to the adverse party t^ refute said claim.
The rule
requirement.

in the Midvale case is therefore a wise and fair
An attorney's charging lien should be the subject

of a separate action and not merely the subject of a motion.
CONCLUSION
Appellants

respectfully

urge

judgment granted below and remand the

the

Court

to reverse the

same for

an evidentiary

hearing.
DATED this ^<

day of

/Ur~

, 1985.

Respectfully submitted,

Brian C. Harrison
Attorney for Plaintiffs-Appellants

CERTIFICATE OF SERVICE
I hereby certify that I mailed four copies of the foregoing
Brief to Stephen Randle at Suite 520 Boston Building, Salt Lake
City, Utah

84111, postage

prepaid, this 21st day of November,

1985.

£-• - ^ Brian C. Harrison
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ADDENDUM
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Stephen R. Randle, #2687
UNGRICHT, RANDLE & DEAMER
Attorneys Pro Se
Suite 520 Boston Building
Salt Lake City, Utah 84111
Telephone: 531-0441

MAY

:J 1985
Con-

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH
ELMER LEE PHILLIPS and NILDA
PHILLIPS,

ORDER AND JUDGMENT

Plaintiffs
vs.
DR. J. A. SMITH, JR.,
UNIVERSITY MEDICAL CENTER
and JANE DOES NOS. I through
V,
Defendants

Civil No. C84-4887
(Judge John A. Rokich)

The Motion for Order Enforcing Attorney's Lien on Settlement
Proceeds and for Order of Distribution
Ungricht,

by the law

firm of

Randle & Deamer came on for hearing, pursuant to

agreement of the parties on the 25th day of February, 1985 at the
Courthouse in Salt Lake City, Utah, before the Honorable John A.
Rokich, District Judge, with Stephen R. Randle appearing on
behalf

of Ungricht,

Randle & Deamer,

Brian C. Harrison of

Harrison & Mullen appearing on behalf of plaintiffs and Merlin R.
Lybbert of Snow, Christensen & Martineau appearing on behalf of
defendants as their interest may appear, and the parties having
expressly stipulated and consented to the jurisdiction of the
above entitled court to consider and rule on the matter, and the
court having received the Memoranda of Points and Authorities
from plaintiffs and movants, and the respective affidavits of the

parties, and having heard argument of counsel and being fully
advised in the premises, now therefore,
IT IS HEREBY ORDERED, ADJUDGED AND DECREED that the Court
specifically finds that the xaw firm of Ungricht, Randle & Deamer
has a valid, perfected and enforceable attorney's lien in the
amount of $13,314.78 on the settlement proceeds of the above
entitled action in payment of reasonable attorney's fees for
services rendered and
IT IS FURTHER ORDERED that the sum of $13,314.78 be and the
same is hereby ordered distributed to Ungricht, Randle & Deamer
in payment of its reasonable attorney's fees, plus interest
thereon, from the settlement proceeds.
DATED this

'3-k day of mum*,

1985.

Stephen R. Randle

&«P*yOieric

Brian C. Harrison
CERTIFICATE OF MAILING
I h e r e b y c e r t i f y , p u r s u a n t to R u l e 2.9 of t h e L o c a l R u l e s of
the D i s t r i c t

Court,

that

a copy

of the f o r e g i n g O r d e r and

102

Judgment was mailed to Brian C. Harrison, Harrison & Mullen,
Attorneys at Law, 290 West Center, Provo, Utah 84601 on March 26,
1985, postage prepaid, to which Mr. Harrison has not responded.
Numerous telephone calls have also failed to elicit a response.
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Stephen R. Randle #2687
UNGRICHT, RANDLE & DEAMER
Attorneys Pro Se
Suite 520 Boston Building
Salt Lake City, Utah 84111
Telephone: (801) 531-0441
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT COURT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH
ELMER LEE PHILLIPS and
NILDA PHILLIPS,

ORDER

Plaintiffs
vs.
DR. J. A. SMITH, JR.,
UNIVERSITY MEDICAL CENTER
and JANE DOES NO. 1-5,

Civil No. C84-4887

Defendants

Plaintiffs' Motion

for a new trial or in the alternative to

amend judgment came on for hearing before the above entitled
court, the Honorable John A. Rokich, District Judge presiding, on
Monday, June 10, 1985 at 10 o'clock a.m. and Brian C. Harrison
appearing on behalf of plaintiff and Stephen R. Randle appearing
on behalf of the law firm of Ungricht, Randle & Deamer, and the
court having heard argument of counsel and being fully advised in
the premises, now, therefore,
IT IS HEREBY ORDERED, ADJUDGED AND DECREED that plaintiffs'
Motion for a new trial or in the alternative to amend judgment be

and the same is hereby denied.
DATED this

^ 6 day of July, 1985,
BY THE COURTi

)

JL A (RAJ

Honbral
r a b l e John A. Rokjch
I r i c t Court Judge

ATTEST

Approved a s t o form:

H. DIXON HlfcJDLEY

Deputy Clerk

Stephen R. Randle

Brian C. Harrison

CERTIFICATE OF MAILING
I hereby certify that I mailed a true and correct copy of
the foregoing Order to Brian C. Harrison of Harrison and
Mullen, 290 West Center Street, Provo, Utah 84601 this
of July, 1985, postage prepaid.
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If p i t

EMPLOYMENT AGREEMENT
I , hereby r e t a i n and employ t h e law f i r m of UNGRICHT, RANDLE
S DEAMER, S u i t e 514 Boston B u i l d i n g , 9 Exchange P l a c e , S a l t Lake

C i t y , Utah, t e l e p h o n e :
(801) 531-0441 as my a t t o r n e y s
j^^r/r/^
/t/a//?vat/kt
Acf/+*t
tfinc m a t t e r s :
following
JuL
ted

in t h e

I agree to pay my a t t o r n e y s for the above l e g a l s e r v i c e s as
f o l l o w s : Retainer.>S
ff&o/f-r C^ifl
MM\
u&lL 5Z
I a g r e e t h a t t h e above r e t a i n e r s h a l l be t h e minimum fee
charged and unless otherwise agreed in advance, the terms of t h i s
a g r e e m e n t s h a l l extend to o t h e r m a t t e r s for which t h e c l i e n t
r e q u e s t s s e r v i c e s a f t e r the date of t h i s agreement*
I agree a d d i t i o n a l l y to pay court c o s t s , f i l i n g and s e r v i c e
f e e s , subpoena c o s t s , photos, court r e p o r t e r c o s t s , t r a v e l i n g and
lodging expenses of my a t t o r n e y s o u t s i d e of S a l t Lake City, Utah,
long d i s t a n c e t e l e p h o n e c a l l s and word p r o c e s s i n g c o s t s , when
b i l l e d to me p e r i o d i c a l l y .

In the e v e n t I f a i l to pay the f e e s and c o s t s when b i l l e d ,
for whai t e v e r r e a s o n , I hereby g r a n t my a t t o r n e y s a l i e n on s a i dd

[ t a t t e r s and
g r e e to
n t e r e s t on aa±x
l l amounts
legal matters
ana a
agree
to pay iinterest
amoun

overduee

A->xt&
^y
m r\ v- ^
o •^ n
a n n u a l
n
o r ^ o n l - D n o
r ^ f a
f\
1Q«i
/ ") _ 1 / O Q .
thirty days
or
more
at
an
annual
percentage
rate
of-P 18%
(1-1/2%
per month) until paid, plus all court c™**-<=
^ ^ reasonable
o s t s and
attorney's fees to enforce collection*
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